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1 PROCEEDI NGS
2 THE COURT: Be seated everybody, but counsel, | would
3 like to see all counsel in chanbers, all of you. Eric wll show
4 you out through the back door, just for a few m nutes.
5 COURTROOM DEPUTY: Civil Action 96-1285.
6 THE COURT: Al right. Is M. MIller here, Dr. Mller?
7 Good norning, sir. You're still under oath.
8 THE W TNESS: Yes, sir.
9 (DR JAMES M LLER, PLAINTIFF w tness, having been previously
10 duly sworn, testified as follows:)
11 CROSS- EXAM NATI ON
12 BY MR. STEMPLEW CZ:
13 Q Good norni ng.
14 A. Good norni ng.
15 Q Yesterday you testified about the TGA, the Treasury's
16 CGeneral Account, and | believe you likened that to the
17 governnent's bank account. |Is that right?
18 A Yes.
19 Q Wiat exactly did you nean by that?
20 A Well, when nonies cone in to various agencies, as well as
21 directly to Treasury, they end up in the TGA.
22 Q And when you say nonies, you're referring to cash. Correct?
23 A.  Well, cash or checks or -- yeah.
24 Q So how does noney get out of the TGA? How does that cash
25 get out of the TGA?
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A, Well, Treasury can wite checks, other agencies can wite
checks on the nonies in the TGA.

Q But what is required before a check can be witten? There
has to be sonme authority to wite that check. |In very genera
terns here, we're not getting down into real details, but in
nmost general ternms, how do you explain how a gover nnment
expenditure is authorized?

A Wll, it's a matter of |aw.

Q So there would have to be an appropriation of sone kind.
Correct?

A Well, not really. | nmean, a lot of nonies that go in the
TGA and out of the TGA are pursuant to what are called

entitl enent spending, where the anounts of noney are not
appropriated each year, it's a matter of permanent authority.

Q What about in the case of Individual |Indian Mnies? Wat
woul d aut horize a check to be cut out of that fund?

A. | have read sone of the materials, a lot of the |egal

| anguage. My understanding is that Interior has authority to
cut their own checks drawing --

Q But wouldn't there have to be -- I"'msorry to interrupt, but
woul dn't there have to be an authority, or at |east a balance in
the fund account? In other words, the IIMthat is adm ni stered
by Interior is represented by a fund account; | think you talked
about M. Gegg' s testinony yesterday and he tal ks about

14X- 6039, that being the account that's used to keep track of
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IIM So wouldn't there have to be sone bal ance in that fund
to --
A Well, ny understanding is it's an aggregate account. There
are not accounts for each individual Indian in the Treasury
Ceneral Account, there is in the Treasury CGeneral Account nonies
fromllIMnonies in the aggregate.

And again, we need to distinguish between the noney and
the claimon the noney. Just |like when a person has a
checkbook, they have a claimon noney that's in the bank, though
the noney in the bank is fungible and m xed with everybody
el se' s noney.
Q It's essentially the difference between cash and funds, in &
sense. The funds account is what's used to keep track of where
the cash is authorized to go?
A. | don't want to comment on the nonmenclature. | think
expl ai ned what | understand about the difference. There is a
claim an account, a claim and that's different fromthe cash
in the account.
Q \When the Arny pays for a tank, for exanple, it purchases
froma manufacturer, it wites a check to pay for the tank.
Doesn't that noney cone out of the TGA?
A. My understanding is that the Departnment of Defense is
different in that regard. They're different in a |lot of regards
Wi th respect to budgeting. But ny understand is it doesn't cone

out of the TGA.
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Q Okay. Any idea where it would cone out of?

A.  They have their own accounts, their own deposits. That's ny
under st andi ng, subject to check.

Q Let's go over again your understanding of the benefit to the
governnment from having this Individual Indian Mney. | believe
you testified that having that cash elimnates the need to
borrow. |Is that correct?

A. Well, having the cash -- and let's define the cash. The
cash is whatever receipt -- the degree to which receipts exceed
outlays to individual Indians.

Q It's basically net cash?

A.  Net cash

Q Ckay.

A.  \Wen you have that net cash, you don't have to borrow that
anount and you don't have to pay interest on what you borrowed.
Q And you woul d borrow that anpbunt to nmake expenditures of the

governnment. Correct?

A. If you didn't have the cash, you would have to borrow the
nmoney to nmake expenditures to the governnent -- for the
gover nment .

Q And if you had surplus cash, your receipts exceeded outl ays,
and so at the end of a given year the governnent takes a | ook at
where things stand and says, a-ha, we have a surplus this year,
what are we going to do with that, normally what does the

governnment do with that?
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A Well, at every day, every hour, practically, through the
year, the governnent is turning over dead instrunents; dead
instrunents are becom ng due, are maturing, and they have to
refund the cash, give the cash back. And so this maturing debt
has to be refinanced, has to be reissued. You have to do new
borrow ng t hroughout the year.

So even if you have a surplus during the year for the
end of the year -- of course, as we know, there are injections
of cash and there are drawdowns of cash, and debt managenent has
alot to do with snoothing out those variations. But even if
you have a surplus, you're continually churning that debt and
i ssuing new borrow ng. O doing new borrowi ng. Excuse ne.

Q So |l just want to nmake one thing clear, that when the
gover nnment benefits from I ndividual Indian Monies, first of all
we' re tal king about net, net of disbursenents out of --

A Yes, sir.

Q -- individual nonies?

We're also tal king about net of investnents that
Interior or Treasury purchases with that cash to put in an
i nvestment for the individual Indian. That wouldn't be free
roam ng cash that the governnment could then use for
expenditures. Correct?

A. That's correct. |I'mnot commenting on whether they are
investing it at the right interest rate or anything |ike that.

Q Rght. So the governnment gets this benefit fromthe cash
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that the plaintiffs are claimng, if it spends the noney. |Is
that correct? O | guess one other possibility --

A. It doesn't borrowto maintain this mninmal cash reserve to
avoid the risk of overdraft.

Q Right. It doesn't borrow for the sake of being able to wal k
around saying, | have five billion in ny checking account. It's
going to spend that noney?

AL No. Let's -- | don't agree with that. M point is that if
you have an extra $100 million, that's $100 million that you
don't have to borrow to maintain that $5 billion. Today it's
$5 billion, tonmorrow it mght be five and a half, | don't know,
but to maintain whatever Treasury views as its appropriate

m ni nrum bal ance to avoid a risk of overdraft.

Q Now, it's also possible, is it not, that the governnent
could benefit fromthis sort of free-roamng cash by putting it
in the bank itself and drawing interest, putting it, say, in a
Federal Reserve account or in one of the banks it has a contract
with? And that interest that it draws on those accounts would
be a benefit as well. Correct?

A. Well, | think one of the reports that M. Levitas cited
yesterday is one in which there's great discussion about what
the federal governnment does in those tines, even in a year in
which there are substantial deficits, those tinmes when you have
revenues comng in that exceed outlays. And at those tines the

governnment uses basically three instrunents for parking noney
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overni ght and earning interest on those bal ances overni ght.

MR. STEMPLEW CZ: Could we have Attachnent A, please?
BY MR. STEMPLEW CZ:
Q Could you please take a | ook at this screen, M. Mller, and
tell me if you recognize this. 1'Il represent to you that this
was the Attachnent A to the nenorandumthat the plaintiffs filed
in support of their claimfor restitution and di sgorgenent. Do
you recall 1ooking at that?
A.  |1've seen sonething that |ooks very simlar, yes.
Q If we could go to the very end of that, the |ast page, you
see there on colum G the nomnal benefit conferred, and the
total is about $4.5 billion? Do you see that?
A. | see that.
Q What do you understand that to be?
A. | have not -- | was not retained to analyze this data.
Q Oay. So as far as you're aware, there's no claimthat
there's 4.5 billion sitting in the Treasury sonmewhere, you know,
sort of between the cushions that's available to be paid to the
plaintiffs?
A. I'"'mnot testifying to any particul ar anount.
Q And likewise, all the way over on the right, the $58 billion
figure, that would be the sane. Correct?

A. This table was prepared under certain assunptions on which |

can not verify. | do not have requisite information to verify
t he nunbers. | know generally what they have done here, and |
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agree generally wth the nethodol ogy that conmes up with that
accumul at ed benefit conferred colum, but | can't comment on the
actual data, the actual anounts, the net amounts that were
retained by the governnent. | do not have that know edge.
Q You indicated certain assunptions are behind this table. Do
you vouch for any of those assunptions?
A. | vouch for the nethodol ogy, and that is whatever the delta
was, whatever the net receipts were - that is, the receipts
m nus the outlays - that when you take that figure, which
represents a figure that the federal governnent does not have to
borrow, and add to that the interest, and then in the subsequent
year you have the same figure, the principal plus the interest
that you don't have to borrow, and so you' re saving that plus
the interest on that, and you continue that cycle through al
the years, that adds up to whatever the avoided interest -- the
avoi ded borrowi ng costs would be for that year. And then you
add themover all the years, and that's what | understand that
colum in the right to be.

MR. STEMPLEW CZ: Can we go all the way back to the
1887 figure, the first page?
BY MR. STEMPLEW CZ:
Q Again, we have this colum G the nom nal benefit, appears
to be the difference between the total revenues in E and the
total disbursenments in colum F. Correct?

A. | have not -- again, | was not asked to anal yze these
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tables, to affirmthe conputations contained in these tables, to
confirmthe assunptions nmade that underlie these tables,
underlie these nunbers. | can tell you that the nethodol ogy, as
| have been told and represented to nme, | believe is correct,
and that was just what | described, sir.

Q W tal ked about benefit conferred under this nethodol ogy.
We're | ooking at a hypothetical borrowing. Correct? In other
wor ds, what hypothetically would take place if the governnent
did not have this cash?

A Let ne see if | can put it in my own words. Again, you take
the net nonies retained, and that represents noney that the
federal governnent does not have to borrow

Q Correct.

A.  And you add to that the interest that woul d have been paid
on that noney that the governnent woul d have borrowed, and that
is the cost -- that is the borrowing -- the savings for not
having to borrow for that year.

Now, it's hypothetical in the sense that | guess you're
estimating what woul d have been the case had the governnent not
had the noney, and conpared it to the advantages, the benefits
t he governnment derives by having wi thheld that noney.

Q In away of analyzing it, you're pulling out that cash, and
for purposes of the analysis assumng it's not there; what would
then take place is what you would end up with a benefit,

arriving at the benefit?
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A.  The benefit, the benefit is defined as what the governnent
woul d have paid had they not retained the noney, and the fact
they didn't pay anything for it because they had the noney.

Q So we have a borrow ng of sone kind that woul d have taken

pl ace. Correct?

A. Let ne say it in nmy own words. |If the governnent retains
$100 million that otherw se shoul d have been disbhursed to the

i ndi vidual Indians, that is noney they do not have to borrow.

Q Now, if the governnent had borrowed, there would have been &
principal - let's take your $100 million exanple - and there
woul d have been an interest rate, hypothetical interest rate,
and a hypothetical maturity for that borrow ng, as there would
be with any debt instrunment issued by the governnent. Correct?
A | don't want to say it's hypothetical. W know what the
10-year borrowi ng rate was for the federal governnment for each
of those years. Those are data that have been scrubbed and al
that, and that's a good estimate of the borrowi ng costs for the
governnment for that year. So it's not hypothetical

Q Well, it's hypothetical in the sense that it could have been
any nunber of different rates, but sonebody picked 10 to apply
to this fictitious situation?

A. Not fictitious. The governnment withheld the noney. Right?
Q You' re assum ng the governnment w thheld the noney.

A. W're assuning the government withheld $100 mllion. Had it

not done so, it would have had to borrow on the open market that
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$100 mllion, and the cost of borrowi ng is approxinmted by that
10-year rate.

Q Al right. Let nme ask you this: |If the governnent's
benefit is neasured by this borrowing, this sort of constructive
borrowing, if you will, at a particular rate, at a particul ar
maturity, why, then, would not the benefit to the governnent
term nate when that hypothetical or constructive loan is paid
off? If it's a 10-year instrunment, why woul d the benefit
continue on for 121 years if it's paid off in 10 years?

A. Because the governnent is still holding that cash.

Q | see. So we're back again to 1887. W're up here, if you
woul d | ook at Attachnment A on the screen, and that $179, 000 in
colum Gis never, ever, ever paid back to the Indians, it's
hel d forever by the governnent?

A. Sir, what the data -- ny understanding of the use of the
data is as follows: You have a delta for '87, you have a delta
for '88, you have a delta for '89. That is, withheld funds '87,
w thhel d funds '88, '89, and so forth. Sone of the '87 nonies
may be paid out in '88, but what you're | ooking at for the '88
nunber is the net; that is, the difference between i ncone and
outflow, how nmuch cane in in 1988 (sic) and how nmuch was paid
out. Sonme of the noney paid out in '88 may have been due to the
I ndi ans from'87, but in '88 you still had a net w thholding of
noni es bel onging to the Indians.

That is ny understanding. | cannot vouch for those
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i ndi vidual figures. As | indicated, | have not been retained to
evaluate the veracity of these nunbers.

Q Wll, again, you have testified that you' re vouching for the
met hodol ogy. Correct?

A Yes.

Q Now, let's assune that the nethodol ogy enployed in this

exhi bit enbodi es an assunption that this 30 percent from 1887
1888, 1889, 1890, and so forth is never disbursed to the

i ndi vidual Indians. You think that's a reasonabl e assunption
based on your experience as director of QOVB?

A. | think you're mxing two things. As | indicated, you could
have nonies owed the Indians that is withheld in 1887, sone of
which is paid back in '88, some of which is paid back in '89,
and so forth. It doesn't matter, because what you're | ooking at
for the figure of 1888 is the net; that is, the revenues that
conme in mnus the revenues that are going out, sone of which
woul d be to pay Indians for 1888, sone to pay Indians for 1887.
And t hrough the years, the sane way.

Now, the assunption, | understand - and | can't vouch
for it, because, you know, | haven't rigorously evaluated this
data - is that the 70 percent figure is an assunption based on
sone evidence that | haven't reviewed, that whatever the
revenues conmng inin a given year, the outlays, outlays which
i ncl uded paynents to Indians for previous years as well as the

current year, was 30 percent -- there was a 30 percent
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di fference.
Q Al right. So your testinony would be that if there's an
assunption that this 30 percent year to year to year just never

gets paid, that would not be a reasonabl e assunpti on?

A | didn't say that at all. | think it is quite reasonable.
Agai n, based on the data | haven't reviewed, | nean, if the data
is supportive of that assunption -- your point, sir, is very

wel |l taken; that is to say that nonies owed to Indians in 1887
m ght be paid, or sonme of it be paid in subsequent years. But
that doesn't vitiate this notion that at each subsequent year
there's a shortfall.

What you're looking at is the shortfall, and the fact
that an 1887 outlay occurs in 1888 doesn't elimnate the
shortfall, doesn't elimnate the benefit throughout all the
years that the federal governnent, the taxpayer, the
U. S. governnment, the United States of Anmerica is gaining
t hroughout the whole period of tine.

Q Al right. Let's ook at 2007 again, the |ast page of this.
There we see, if we could focus in on the top half of that
docunent, over to the right a little bit, again, the year 2007
is the last year before the totals, and the difference between
total revenues, which is 336.68 m|lion, and total

di sbursenents, 235.07 mllion, do you see that in colums E and

F?
A Yes.
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Q So that comes up with this nom nal benefit of 101 mllion.
That's roughly your exanple of $100 nmillion net that's wthheld
t hat year?

A.  For that year.

Q Right.

A, As | understand the table. | did not prepare the table, I
do not vouch for the nunbers there, | do not -- | haven't
reviewed that carefully, and again, | haven't anal yzed the

table. But it appears that that's the case.

Q And again, the benefit is the application of an interest

rate to that anmount?

A Well the benefit is the anobunt they've withheld, plus the
interest on that anmount that | ooks |ike the 10-year Treasury

rate of 6.22 percent.

Q In making that cal culation, wouldn't you want to know t he
relative weight of this $101 mllion to total governnent

recei pts?

A.  No.

Q Let's show the Treasury tables.

MR. STEMPLEW CZ: Your Honor, this is going to be
mar ked as defense exhibit next in order 482. |If we could go to
t he second page of this docunent.

BY MR. STEMPLEW CZ:
Q Have you ever | ooked at one of these --

A. 1've looked in ny career at nmany, many tables.
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Q You did not look --

A. Pardon?

Q You did not look at this particul ar docunent or recent
Treasury data in preparing your testinony?

A Oh, I've seen -- fromtine to tinme on the conputer | have --
on the Internet | have pulled up Treasury charts. | don't
recall this particul ar one.

Q If we can look at the bottom say, third of this exhibit
where it tal ks about fiscal year 2007, and you see there at the
bottomthere, total receipts, total receipts of the

U.S. governnent for 20077

A Yes, sir.

Q Do you see that nunber in mllions?

A. That's 2,567,671, 000, 000.

Q Al right. You think that's fair to ignore this figure in
comng up with a cal cul ation of whether benefit was conferred?
A | think it's perfectly reasonable to ignore that total
revenue figure.

MR. LEVITAS: Your Honor, | may be premature in
entering this objection, and if so, | apologize. But it seens
to nme that M. Stenplewicz is really inpeaching his own w tness,
M. Gegg. And since they are not able to i npeach M. G egg
because he is the governnent's wi tness who testified under oath,
it's inappropriate for the question to be whether or not you

shoul d ignore the receipts of the United States.
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1 M. Gegg clearly testified, as was denonstrated

2 yesterday --

3 THE COURT: Counsel, this is a |ong speaki ng objection.
4 MR. LEVITAS: Sorry, Your Honor.

5 THE COURT: The objection is what?

6 MR. LEVITAS: That this line of questioning tends to

7 i npeach the governnent's own witness, and that's --

8 THE COURT: Well, that's an interesting idea, but |I'm
9 going to overrule it until | find out what the governnent's

10 witness is going to testify about.

11 Proceed, M. Stenpl ew cz.

12 BY MR. STEMPLEW CZ:

13 Q M. Mller, you testified yesterday that the governnment

14 targets, and | think you said again today, a $5 billion bal ance
15 inthe TGA. Correct?

16 A. That's contained in this report of Septenber of 2007.

17 That's the nost recent. And the nunber can change fromtine to
18 time.

19 Q Do you happen to have any idea of the weekly anount that
20 goes through the TGA?
21 A. Probably about $10 billion -- excuse nme. Wekly, multiply
22 that by five working days, $50 billion.
23 Q If it was $300 billion, that wouldn't be out of the real m of
24 possibilities?
25 A.  Sone days, sonme weeks it conmes in at big amounts, and
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sonetinmes it cones in at little anounts, as if you will | ook at
that chart that | think Congressman Levitas raised yesterday in
aski ng ne questions.
Q Have you ever heard the expression CTHO? And | don't nean
the K-E-H- O E variety, but the GI-H O variety.
A. No, | don't recall.
Q Wiat about what it neans spelled out, Cash Investnent Held
Qutsi de, does that term nmean anything to you?
A. No, | don't recall it.
Q If we assune that sone of the Individual Indian Mney was
hel d i n banks outside the Treasury, particularly in the early
years of the system would the governnent have any benefit from
t hat cash?
A Yes, it would.
Q And how so?
A Well, it still belongs to the governnent, it is still part
of their reserves, it's still part of the asset base, it's still
part of what they could reach if needed, in the sane way that
you have to have bal ances to avoid the possibility of overdraft.
Now, you m ght not reach it quite as quickly, but it's still an
asset base.

| mean, ny understanding, and part of nmy reading was to
under stand what this case was about, is that supervisors would
pl ace these nonies in accounts, but the noney didn't belong to

t he supervisor, it belonged to the United States of Anerica.
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Q What if the Treasury said that we don't consider cash held
outside as available to us in nmaking our borrow ng deci sions?
Assum ng that's the case, would your testinony be that the

gover nnent does not benefit in that event?

A Well, | would have to | ook at the context in which such a
statenent was nmade. Because the governnent can al ways reach in
and transformassets into cash. | would just have to | ook at
it, at what they said.

Q Do you have any opinion or idea, based on your know edge of
governnent finances, that if as a result of a judgnent of this
court the governnent had to pay a sumof noney to the
plaintiffs, where that noney would cone fronf

A. Do | have an idea?

Q Yes.

A It would conme fromtaxpayer and al so from borrow ng

Q But what cash in the governnent, what fund in the governnent
woul d provide the wherewithal to nmake that paynent, do you know?
A Well, | don't know what the nane of the account woul d be,
but the cash -- the burden for paying would ultinately be borne
by taxpayer and from borrowi ng, which in a real sense burdens
future generations, burdens taxpayers eventually.

Q | see. But as far as nechanically -- aside from
conceptual Iy, but nmechanically, you don't know how that woul d be
acconpl i shed?

A. | wouldn't propose here to wite the order to the federal
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governnment to pay whatever the judge decides is the appropriate
anmount .
Q You tal ked about the Troika, the Director of QVB, Secretary
of Treasury, Chairman of Council of Econom c Advisors. Correct?
A Yes.
Q \When they neet, they really don't get down into the details,
t he nunbers, do they?
A Well, you get into the aggregate nunbers. And the Troika
nmeets -- | mean, a lot of the discussion is what is the
enpl oynent rate likely to be, what are interest rates likely to
be, what is this, that, and the other. Al of this affects
total receipts to the governnent, the forecast of tota
recei pts, forecast of total outlays, especially for entitlenent
spendi ng, and the derivative total debt -- excuse ne, the total
deficit that would be run for that year

| don't want to give the inpression that's all we sat
and tal ked about. W tal ked about that and we tal ked about
ot her economc policy issues as well. But in terns of talking
about what you just raised, it was at a very aggregate |evel.
We didn't sit down and tal k about cash managenent from

day to day, week to week.

Q Rght. It was at a high level. It was not, gee, how many
billions do we need to borrow this week to have five billion in
the TGA?

A. That's correct. Though our staff did interact on those nore
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mcro matters.

Q Wuld you say that the debt managenent function that's
perfornmed by the staff is a very conplicated process?

A It's not all that conplicated. It is |abor intensive,
because you' ve got to nmake a | ot of decisions every day; there's
advi sory groups that give advice, and, you know, whether you go
| ong, go short, these kinds of things.

So | don't want to oversinplify it, because it's quite
| abor intensive, but it's -- on the other hand, it's not beyond
under st andi ng t he basic principles.

Q | think you testified that the Financial Mnagenent Service,
FMS, nakes the borrow ng deci sions.

A Well, they interact with the Bureau of Public Debt in
deci di ng where to go, and they each have their advisors. They
both report to an assistant secretary for finance, for donestic
finance, and up to an undersecretary and the secretary,

et cetera.

So, | mean, sort of a simlar way of thinking; FNS sort
of sets the overall paraneters and the Bureau of Public Debt
sort of carries it out.

Q For exanple, fornmer Comm ssioner G egg, whose testinony we
| ooked at, he was the fornmer conmm ssioner of FMS. He woul dn't

do the sign-off, he wouldn't be the decisionmaker on how nuch to

borr ow?
A Well, he was a particularly good witness because he had been
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head of both bureaus. He had been head of Public Debt,

comm ssioner of Public Debt, conm ssioner of FMs.

Q But as comm ssioner of FMS, he did not make the deci sions,
or you're not sure?

A I'"'mnot sure of the details, but basically the two interact.
Q So you don't know whether there's a specific conmttee that
meets or what the nunber of nenbers of that conmttee woul d be,
woul d you?

A. | don't know those details, and it changes from

adm ni stration to adm nistration, | suspect.

Q Wuld you assune that the people who nake the decisions are
highly qualified to do that?

A. Yes. They're very high |evel professionals in Treasury, is
my experience.

Q Wiat sort of things do they | ook at, would you expect, from
your experience, in making the determ nation of what anount to
borrow woul d be?

A Well, what takes up the majority of their tinme, I would
presunme, is the fluctuations fromday to day and how t o nake
deci si ons about parki ng noney overni ght or not parking noney
overni ght, or |ooking dowm the road a few days and having to
borrow, and they issue these various bills and bonds. | nean,
it's nore tactical -- what occupies their tinme is nore tactical
t han strategic.

Q Do you know what the sort of big ticket itens they | ook at
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on the receipts side would be?

A.  Individual incone tax returns, corporate incone tax returns,
exci se tax returns, obviously Social Security nonies w thheld,
and Medi car e/ Medi cai d.

MR. STEMPLEW CZ: Could we have that exhibit again, |
think it's 487, the Treasury tables? And if we could go to the
fifth page, please.

BY MR. STEMPLEW CZ:

Q Al right. W're going totry to expand the top portion
which is budget receipts, and if we could look a little bit over
to the left and get that far left side in there.

And you see there up on the top portion, budget
recei pts, and those are the kinds of categories you were talking
about ?

A Yes.

Q Now, obviously there's no category there for Individual

| ndi an Monies. Correct?

A Well, | presune it comes under m scell aneous recei pts down
at the bottom There's no category for |ndividual |ndian

Moni es.

Q You're assunming it, but you don't know for sure whether it
falls under m scel | aneous receipts?

A. I'"'massumng that. Yes, go ahead.

Q Do you know what phrase is used to describe the United

States Treasury's debt managenent strategy? | mean, you've
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gi ven sone description about the kinds of considerations that
are enployed i n nmaki ng decisions, but have you ever heard of a
speci fic phrase that's used to describe that process?

A | don't recall a specific phrase.

Q Do you ever read the Federal Reserve Bank of New York's
Econom ¢ Policy Review?

A. | have read pieces fromit in the past, but very, very
sparse review of that.

Q Al right. But you didn't do any research into that debt
managenent strategy before testifying in this case. Correct?

A. No. That's correct. Excuse ne.

Q Do you know whet her the governnent ever borrows nore than it
has to borrowto neet its cash needs?

A I'msure it does in an ex post sense; that is to say that it
may borrow noney and then it finds out that revenues cone in
greater than anticipated, outlays conme in | ess than antici pated.
So after the fact you would say, well, we borrowed nore than we
had to.

But ex ante, that is to say at the forecast |evel, |
woul d be surprised if the governnent purposely borrowed nore
than it needed.

Q Well, let's take April, when incone tax receipts are com ng
in, and the governnent -- let's assunme that is the nost flush
wi th cash throughout the year that the governnent is. And

further assunme that the governnment does continue to borrow even
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t hough it has very high |levels of cash.

Do you have any concept of why the governnent would do
t hat ?
A Well, | nmean, the governnment may neke -- coul d nake an

i nformed decision that this is a good tine to go in the market

and secure -- to borrow. Even though we're flush right now, we
may pl ace sone noney in overnight. [It's conceivable,
concei vable. | haven't reviewed the data, that you m ght even

find situations where the short-termreturn to excess cash
bal ances by parking them overni ght exceeds the cost of borrow ng
at the margin. And in that situation it would nake sense to go
ahead and borrow

But that would be a fact-based question, or to answer
that question | would have to know facts.
Q Conceivably one of the reasons could be that there's a

bargain to be had here, and it's better to pay a little bit now

to save a lot later. |s that reasonable to hypothesize?
A. | think there would be rare instances. | nean, such
i nstances would be -- | responded to your question by saying
yes, | could see a situation in which that mght occur. It's

probably fairly rare that that kind of situation would occur,
but it could occur.

Q Wien you were director of OQvB, did you have any interface

wi th maj or noney market centers, the big banks, Bank of Anerica,

Chase, and those sorts who buy governnent securities?
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A. | did not nake presentations, to ny recollection. | nade a
| ot of presentations where people who are in that market were
there, but | didn't go hand in hand to such brokers and people
who purchased governnment debt, plead with themor anything |like
t hat .

Q Have you ever |ooked into the expectations of these noney
mar ket centers in regard to the debt issuances of the

United States Treasury?

A Sir, in ny tenure as budget director and ny nany years of
teaching economcs, | read a lot of things |ike that. But |
don't recall and | don't hold nyself out as an expert on
expect ati ons about | ending and about governnent debt fi nance.

Q Is there any bigger borrower in the United States in the
nmoney markets than the United States Treasury?

A.  No.

Q And that's pretty nuch by a long shot, isn't it?

A Yes.

Q Do you know what m ni mumincrenent the governnent borrows

at?
A. | don't know the m ni num i ncrenent.
Q | mean, would they say, we're not getting this 100 mllion

this year fromthe individual |Indians, so we have to go out and
borrow another 100 mllion? They wouldn't do that, as far as
you know, or you don't know?

A Inmplicitly, yes. | nean, they don't wite down, hey, we got
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100 mllion fromthe Indians this year so we don't go borrow
that. | nean, they know what cash is on hand in the TGA and

t hey nmake deci si ons about borrow ng based on expectations about
outl ays and avoi ding overdraft, having overdraft protection and
so forth.

Q On a weekly basis, that 100 mllion that's in the table we
| ooked at would be roughly two mllion. Correct?

A. Pardon?

Q On a weekly basis, that annual 100 mllion of net receipts
cones to about two mllion, nore or |ess?

A.  Yeah, 100 divided by 56.

Q So to the extent there's an inpact, these nobney nmanagers
woul d say, well, we have another two mllion comng in fromlIlM
so we don't need to borrow X anmount, you woul dn't know how t hat
cones into the decision-mnmaking process?

A. | nean, it all goes in the fund, and they | ook at the total
of the fund and expectations about outlays. So they don't
segregate out, well, here's two mllion and here's sonething we
count or we don't count.

Q Wiat borrow ng decisions, if any, were you personally
involved in in your tenure as OVB director?

A. | was not engaged in the tactics and the daily borrow ng
deci sions and marketing of securities and so forth. That was
not ny role.

Q And as | understand it, for the sane reason, your know edge
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inthis area woul dn't extend back 100 years before you were QVB
director?

A. Hardly. Nothing nore than what | read.

Q Is your opinion that you provided to the Court in your

testi nony yesterday based on anything other than an endor senent

of former Conm ssioner Gegg' s testinony from 19997

A I"'mnot sure | understand the question. | read
Comm ssioner Gregg's testinony, |I've read the GAO reports and
others. | draw on my own personal experience at OVB, ny own

personal experience when | was on the Council of Economc

Advi sors, ny own personal experience when | was teaching
econom cs at university level and graduate students and so
forth. | mean, ny expertise is broader than just having read
Comm ssioner Gregg's testinony.

Q Do you renenber in Conm ssioner Gregg' s testinony that he
descri bed the Individual Indian Mnies as a deposit fund?

A. | think he used that termat sone point.

Q ay. Do you have any idea of -- | think you say one of the
t hi ngs you | ooked at in preparing your testinony was OVB
Crcular A-11, that thousand-or-so-page publication?

A Right.

Q Do you recall anything in there about deposit funds and how
t hey' re defined?

A. Yes. And I'mnot sure that Conm ssioner Gregg didn't

m sspeak there, or whether he was using the termin a generic
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way. | just know the noney goes into the TGA, and what they
| ook at is the base.

It's Iike trying to distinguish between a checking
account that belongs to Mary Smith and one that belongs to
Sam Jones. On the other side of the teller's w ndow, the noney
is all fungible and intermngled.

MR. STEMPLEW CZ: Could we have Circul ar A-11?

Your Honor, the exhibit next in order is an excerpt.
It's Section 20, actually, fromOVB Grcular A 11 that
M. Mller testified about.

BY MR. STEMPLEW CZ:

Q I'll represent to you this is not the entire thousand-page
docunent .
A Ckay.

Q But we don't need the rest of it, at |east right now

MR. STEMPLEWCZ: Could we go to page 39, please.
BY MR. STEMPLEW CZ:
Q You see the highlighted part there, the discussion of
deposit funds. You see where it says, "You use deposit funds to
account for nonies that do not belong to the governnment. This
i ncl udes nonies held tenporarily by the governnment until
ownership is determ ned, such as earnest noney paid by bidders

for mneral |eases, or held by the governnent as an agent for

others.” Do you see that?
A Yes.
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Q And a little further down it says, about the fifth |Iine
down, "W exclude deposit fund transactions, as such, fromthe
budget total s because the funds are not owned by the

gover nnent . "

A.  Yes, | see that.

Q You see that.

MR. STEMPLEWCZ: If we could go back two pages to 37.
|'ve thrown a little curve to our technical fellow here, so it
may take a mnute or so.

BY MR. STEMPLEW CZ:

Q But if you recall, the deposit fund that Comm ssi oner

Gregg -- forner Comm ssioner Gregg testified about was 14X-6039.
The last four digits were 6039. And up on the screen is another
page fromC rcular A-11 -- and by the way, these circulars were
publ i shed under the organi zation that you headed. You have sonme
at | east general know edge of what subjects they covered.

And obviously to get into all the details after many
years, | don't expect you to know, but certainly you can | ook at
the bottom category there of deposit funds, and you see where it
says the 6000 through 6999 series is used to record deposits and
di sbursenents of noni es not owned by the governnent or not
donated to the governnent.

So wouldn't that seemto indicate that if 14X-6039 is
the account we're looking at here, that it is, in fact, as

former Comm ssioner Gregg said, a deposit fund?
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MR. LEVITAS: Your Honor, I'mgoing to renew the
objection | nade before about inpeaching his own w tness.

MR. STEMPLEW CZ: Your Honor, |'mnot inpeaching the
W tness, |I'mjust confirmng what he said.

MR. LEVITAS.: |If | can conplete ny statenent and
objection. Conmm ssioner Gegg testified that --

MR. KI RSCHMAN.  Your Honor, the record speaks for
itself. This is a speaking objection

THE COURT: Wait, wait, wait. This is not a tag team
here. M. Stenplewicz will speak for the governnent while he's
up.

MR. LEVITAS: Your Honor, M. Gegg testified that the
| 1 M noney, the deposit fund which Dr. MIler says may have been
m sidentified, is part of the Treasury, and goes into the
general account, and it's not treated any differently from any
of the other 1,200 accounts in the Treasury General Account.

And trying to suggest that it is a different -- being
treated differently goes directly agai nst what
Comm ssioner Gregg testified to.

THE COURT: Well, Comm ssioner Gregg's testinony is not
before nme. | don't know whether he's inpeaching or disagreeing
or undercutting or whatever he's doing, but your objectionis
overrul ed.

Proceed, M. Stenplew cz.

BY MR. STEMPLEW CZ:
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Q Picking up on this idea of the budget that was nentioned in
your testinony yesterday, and also was nentioned in the
definition of deposit funds, you said that one of your najor
roles as director of OVMB was to translate the President's policy
into a budget. Does that pretty nmuch sumit up?

A Yes.

Q In doing so, did you rely upon data provided by the Treasury
Depart nment ?

A.  Yes. And other agencies as well.

Q D d you have any reason to question the reliability of the
data you received from Treasury?

A.  No specific reason to question any specific data. | would
gquestion analyses fromtine to tine, but Treasury is very good
about its data, fromny experience at the tine.

Q Do you know what the term "operating cash" refers to in
governnment financial parlance?

A. There's so many definitions, and so many of these
definitions are | oosey-goosey and used by different people to
mean different things. | wouldn't want to conment on that.

Q Wiat was your role as OMB director with regard to

| egislation? How did you interface with the Congress in that
regard?

A Well, at the tine, which | understand is not the preval ent
nmode or not the exact sane node today, the statenent of

adm ni stration positions on legislation all went through ny
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hands; that is to say, the OVB director's signed letters, they
were signed by an auto pen, but basically sending up the
Adm ni stration's position on major |egislation, whether it was
to a subcommttee, a full commttee, to either house or to the
joint conmttee or whatever, votes on the floor of each house.
So there was that interaction.

There was interaction especially with the budget
conm ttee and appropriations conmttee, and the Ways and Means
of the House Finance Conmttee in the Senate, where | went up
and ny associates went up and net with nmenbers of Congress and
with their staffs trying to work out details of budget matters
and appropriations and changes in these so-call ed mandatory
spendi ng prograns, and al so in taxes.
Q Aside from budget type |egislation, other kinds of
| egi sl ation, would you be concerned in your role as OVB director
that such legislation was consistent with the policies of the
Adm ni stration?
A Oh, yes. | nean, our goal was to secure |egislation
conporting with the President 's policies. Fromtine to tinme we
woul d recogni ze that sone policy the President was pursuing
woul d not sell on Capitol HII, so we would conpromse or we
woul d take a different approach or sonething like that. W had
authority to make those initiatives. Cabinet nmenbers, the
Secretary of Treasury in particular, especially on the tax side,

we would try to negotiate those matters out.
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Q And if some proposed |egislation emanated froma Congress
rather than the Adm nistration, again, this would be a policy of
the Congress that's being proposed to be enacted into | aw.
Correct?

A Yes.

Q So there would be sort of this confluence of |egislative
policy, executive policy. Correct?

A Wll, let ne seeif | can put it in ny words. The President
woul d propose | egislation, sonetinmes explicitly, nost of the
time inplicitly, in the budget proposals that he sent to the
Congress at the first of every year for the fiscal year

begi nni ng Cctober 1st of that year, and then Congress -- you
know, menbers of Congress would introduce bills. And those were
typically ignored unless the relevant commttee took them up and
| ooked |i ke they m ght nove forward on sone |egislation.

And at that point the Adm nistration would be usually
asked for its views, nenbers of the conrmittee or the chairman
ranki ng nenber of the commttee would ask the President for the
Adm ni stration's views, or ask the budget director or ask the
Secretary of Conmerce or whonever it m ght have dealt with nost
specifically. But even those would go through OVMB to coordi nate
the Adm nistration's views on proposed | egislation.

Q Now, are you famliar with the 1994 Anerican Indian Trust
Fund Managenent Reform Act?

A. | read sonmething about it. | amnot an expert on that act.
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Q That was not during your tenure. Correct?

A. That's correct.

Q You were sitting in the courtroom yesterday when sonme

provi sions of that act were put up on the screen dealing with
the requirenment in that act to invest I|ndividual |Indian Mnies?
A. | recall sonmething to that effect. | did not have ny

gl asses, sir, with me, and I couldn't read what was on the
screen.

Q Wll, how about in hearing what was said by

Prof essor Laycock in regard to Professor Langbein's testinony,
when he di scussed statutes as being in effect the trust
instrument for the Indian Trust? Do you recall hearing that?
A. | recall discussion about |legal principles on which | would
not opi ne.

Q Now, based on the experience you had as OB director, what
woul d you expect the kinds of considerations would be to go into
whet her the President would agree to sign |legislation requiring
the Secretary of the Interior to invest |ndividual Indian

Moni es? Any ideas, based on your experience, how that woul d
proceed?

A Well, et ne not cooment on this particular piece of

| egi sl ation, but generically, if the legislation is of really --
of key inmportance to the President, it may be sonething
relatively small in the scope of things but sonething the

President is particularly interested in; it may be sonething
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that has big noney effects, it may be sonmething that has effects
down the road. For whatever reason the President m ght have
particular interest init, the Admnistration's policy is

what ever the President says.

On the other hand, if it's an issue which doesn't rise
to the level of the President's direct personal involvenent,
there will be views expressed by the various agencies, and OWB s
role was at that tinme -- not necessarily now It's alittle bit
different, | understand. But at that time was to get the
parties together and discuss the issues and resolve themin sone
way.

And if they couldn't be resolved, toraise it to a
hi gher level; that is, typically it wuld be the Econom c Policy
Council, which was a group of cabinet officers, or the Donestic
Policy Council, or the National Security Council for discussion
and resolution. And if there was a |lack of resolution there, or
very strong views to the contrary, raise it directly wth the
Pr esi dent .

Q Just a few final thoughts here, M. MIller. Assune that a
superi ntendent of an agency, of the Bureau of Indian Affairs,
decided that it would be a good idea to pay interest on

| ndi vi dual 1 ndian Money that's held, and started doi ng that,
started cutting checks to that effect. Wthout |egislation,
woul d that individual be authorized to do that?

A. Well, | don't think an agency head could do that unless
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there were authorizing legislation of some kind. But |I'mnot --
| don't know what the lawis, | don't know what the rel evant
statutes are, so -- but just generically, no one in the federal
governnment is enpowered to wite checks to people unless they
have authority of sone kind.

MR. STEMPLEW CZ: No further questions, Your Honor.

MR. LEVITAS. Your Honor, | have sone questions on
redirect.

THE COURT: Al right, sir.

REDI RECT EXAM NATI ON

BY MR. LEVI TAS:
Q First of all, Dr. Mller, I wanted to follow up on a few
specific points that were brought out in your discussion just
now. One of themrelates to questions about the 10-year
Treasury bill. Do you know whether the interest rate on the
10-year Treasury bill is considered at the high end or the | ow
end of the spectrumof interest-bearing securities?
A. It tends to be nore in the mddle. You have a so-called
yield curve; that is, the short run versus long run, et cetera,
sonetinmes it goes up this way, sonetinmes it goes this way,
tal ki ng about being regular, inverted, or whatever. But for a
| ong period of time, a 10-year bond rate is a good approxi nmation
of the cost of borrow ng.
Q Wuld you consider the 10-year bond rate a reasonabl e

measure to assunme in the type of cal culation that you were
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| ooki ng at?

A Yes.

Q The questions relating to deposit of funds in conmerci al
banks, of IIMfunds in comrercial banks, were those funds
avail able to the Treasury Departnent or did they belong to sone
third party?

A Well, they belong -- | nean, | guess it would be a case of
fraud if they were clained by an individual rather than the
federal governnent, because they're not individuals' noney,
they're federal governnent's noney.

Q So they are, then, available, when wanted, by the Treasury
Depart nment ?

A Yes.

Q Let nme ask you anot her question. You were asked about the
appropriation necessary to expend funds fromthe Treasury, and
you commented that there are sone appropriations which are
permanent in nature. |s that correct?

A Yes.

Q Are you famliar with an appropriation which is a pernmanent
and indefinite appropriation known as the judgnment fund?

A I'mnot famliar with it. | nmean, | have no expertise on
t hat .

Q The deposit account that was referred to, do you know

whet her the governnent has accounted for all IIMnonies in the

deposit account ?
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A. | have not made a study of this. | couldn't comment with an
i nformed judgnent about it.

Q Wien M. Gegg, Comm ssioner Gregg, testified that the Il M
funds which were held in the Treasury were treated no

differently than any other funds in that account --

A Right.
Q -- what does that nean?
A, Well, | mean, there's a constant confusion over what i s an

account and what is noney. GCkay? It's like | have a deposit in
t he PNC bank, you have a deposit in the PNC bank, and we keep
tal ki ng about our accounts, you know, but the noney behind the
teller's window is fungible.

So Comm ssioner Gregg, when he tal ked about maybe the
trust account, he's tal king about whose nanme is on this account,
but the noney is behind the teller's window and it's al
fungible. 1t's all there, it's all accessible, it's all what
t he governnment takes into account in deciding -- making
borrow ng deci si ons.

MR. LEVITAS: | would ask that the final nonthly
Treasury statenent be di splayed, please, that M. Stenplew cz
had asked us to ook at. And would you go to page 30 in that
report, please.

BY MR. LEVI TAS:
Q And if you would look at that, Dr. MIller, and in particular

the | eft-hand colum called receipts and the itens that are
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i ncluded in those cal cul ations, you see where there are a |ist
of governnent trust funds identified?

A Yes, sir.

Q Al right. And would you |look down to the last itemin that
listing of the funds identified there, all other trusts?

A Yes, sir.

Q Al other trusts?

A Yes, sir.

Q Now, do you know one way or the other whether that includes
the I Mtrust funds as well?

A. No, | do not.

Q And the fact that the I Mtrust funds are not otherw se
identified in that list does not nean it is not included in that
| ast category?

A.  Absol utely.

Q Okay. Now, again, | want to get back to what you testified
to yesterday and what you agreed with in Comm ssioner Gregg's
testinony, that funds collected by the governnent on behal f of
the Il M Trust beneficiaries which were not otherw se di sbursed,
and remain in the Treasury, constitutes a significant and
gquantifiable benefit to the governnent.

A. That's correct.

Q And that is still your testinony?
A It is.

MR. LEVITAS: Thank you, Your Honor. | have no further
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questi ons.

THE COURT: Dr. MIller, just to nmake sure that
under stand sonme of your testinony, the |ast question and answer
summarizes, it seens to nme, your testinony, which is essentially
that any noney that has not been di sbursed to Individual Indian
Money accountholders is in the TGA and is a benefit to the
governnment, and the net hodol ogy applied by the plaintiffs of
applying an interest rate to it that the governnment would have
had to borrow noney is a proper nethodol ogy. Right?

THE WTNESS: That's correct, sir.

THE COURT: Ckay. But you are not sure and don't know
whet her investnments made with IIMfunds, if any, are what one of
the |l awers, | guess M. Stenplew cz, called free-roam ng cash,
you don't know if that noney is in the TGA and shoul d be used,
shoul d be cal cul ated the sanme way?

THE WTNESS: Well, sir, ny understanding is that the
nmoni es were either put directly in the TGA or they were in
commerci al banks, but they were still owned by the federal
governnment and still accessible by the federal governnent. And
because of that, they would be considered in the decision to
borrow, and for that reason, nonies wthheld, whether they're in
the -- and | don't know how nuch was held in conmercial banks as
opposed to the TGA, but nonies held in comrercial banks, |ike
moni es directly in Treasury's TGA, woul d be considered in

deci si ons about borrow ng.
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And so in either case, the noney would be of benefit to
t he federal governnent.

THE COURT: And is it your testinony that noney that is
on deposit in commercial banks, which you say is available to
t he governnment when it wants it, is in fact taken into account
when t he day-to-day borrow ng decisions are nmade?

THE WTNESS: | believe so.

THE COURT: What is the basis of that belief?

THE W TNESS. Because the federal governnment could pul
t hose funds back into the TGA to cover checks that it is
I Ssui ng.

THE COURT: Well, let's assune that it could. MW
gquestion to you is whether you know as a matter of fact, either
by your own personal know edge or because of your experti se,

t hat when the governnent nekes those day-to-day borrow ng
deci sions that you've been tal king about, they in fact do
include in the cal culus noney that is on deposit in comercia
banks.

THE W TNESS: (Good question, judge. | do not have that
know edge, personal know edge of that. It seens very reasonable
that they would be considered, but | do not have such persona
know edge.

THE COURT: Al right. And the sanme basic question
applies to this discussion of deposit funds that we've had. You

say there's a difference between funds and accounts. Do you
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know, either of your own personal know edge or based on your
expertise, that when the governnent nakes those day-to-day
borrowi ng decisions that you're tal king about, that in fact they
i nclude noney that is in deposit funds like this 14X-6039 when

t hey' re deci di ng how nmuch noney they have on hand?

THE W TNESS: | haven't -- Your Honor, | haven't talked
with the peopl e who nmake these day-to-day decisions. | haven't
been involved with the tactics, as |'ve described. | was npre

at a strategic |evel.

THE COURT: But again, it sounds reasonabl e?

THE WTNESS: It sounds very reasonable. 1In fact,
nmoni es that conme in, the people who are | ooking and maki ng these
daily deci sions recogni ze, well, you' ve got to pay Socia
Security checks -- | nmean, a lot of the nonies that cone in in a
sense are owned by ot her people, or they're already spoken for,
and so you're |looking at this total volume of funds that are
avai |l abl e and meki ng the deci si ons about how nmuch you need to
borrow. | nean, they're day-to-day decisions about how nuch to
borrow, and if you have extra, then you don't have to borrow
t hat .

THE COURT: It would be fair to say, then, Dr. Mller,
that your testinony is sound theoretically, it's sound
econom cs, it's sound common sense, but you don't have any
personal know edge of the mechanics of how these day-to-day

deci si ons are nade?
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THE WTNESS: | do not have such personal know edge,
no.

THE COURT: Thank you, sir.

MR. STEMPLEWCZ: | have a very short recross based on
M. Levitas' questions.

Could we please go back to Grcular A-11? |If we could
go again to page 39, where we were tal king about deposit funds.
RECROSS- EXAM NATI ON

BY MR. STEMPLEW CZ:

Q You renenber, Dr. MIler, when we tal ked about deposit funds

inthis definition. Now, if we went back one page to page 38 --
MR. STEMPLEW CZ: And by the way, Your Honor, this wll

be Defense Exhibit 483.

BY MR. STEMPLEW CZ:

Q You see down there at the bottom trust funds is defined?

A Well, there's a heading that says "trust funds."

Q R ght. Now, would you think that sonmething could be both a

trust fund and a deposit fund, or you don't know?

A. They're probably categorized differently, yes, whether it's

one or the other.

Q And the table that M. Levitas showed you fromhere, | think

it was Table 8 fromthe Treasury nonthly statenent, tal ked about

trust funds, not deposit funds. Correct?

A | don't recall. | accept, subject to check, although I know

these ternms, "trust funds," are used very generically as well as
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in very specific ways.
Q Al right.

MR. STEMPLEW CZ: No further questions, Your Honor.

|"msorry, Your Honor, | msspoke. This is not 483,
this is already previously marked as 466. And we woul d nove for
the adm ssion at this tine of Defendant's Exhibit 466, which is
Circular A-11, and Defendant's Exhibit 487, which is the fina
nmont hly Treasury statenent.

MR. LEVITAS: Your Honor, we would like that entire
docunent .

MR. STEMPLEW CZ: Entire Grcular A-11 is available on
the Internet at the OVB website.

THE COURT: That's the new world we're operating in.

MR. LEVITAS: | gather that.

THE COURT: You'll get it.

( DEFENDANT Exhi bits 466, 487 were noved into evidence.)

MR. LEVITAS. Your Honor, | have one | ast question in
I ight of a question on recross.

THE COURT: Al right. Go ahead.

FURTHER REDI RECT EXAM NATI ON

BY MR. LEVI TAS:
Q | would request that the testinony of Conm ssioner G egg be
di spl ayed, and page 3310.

THE COURT: Who are you requesting that of?

MR. LEVI TAS: Antonio.
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THE COURT: Then | think it wll probably happen.

MR. LEVITAS. | hope so.
BY MR. LEVI TAS:
Q Now, Dr. MIller, let's see, 3310, lines eight through 24.
Based on your readi ng of Comm ssioner Gregg's testinony, does it
appear that the deposit fund account which he has referred to is
any different fromany of the other accounts held by the
Treasury?
A.  No, he's saying --

MR. STEMPLEW CZ: (bj ection. Specul ation

THE COURT: Yeah, |'mnot sure that Dr. Mller's
anal ysis of sonebody el se's testinony is of nmuch help to ne,
counsel. | nean, the other testinony is what it is, but | --

MR. LEVITAS: | wanted to nake sure that Dr. Ml ler
agreed with the conclusion that Comm ssioner G egg reached,
because Comm ssioner Gregg says there's nothing unusual about
t hese deposit funds account; they're treated the sane way in the
Treasury as any other account. |f he doesn't agree with that,
then | would like to knowit. |If he does, | would |ike to know
it.

THE COURT: | think he just told ne that he doesn't
know nmechani cal |y how t hese deposit accounts are used. |If you
want to pursue that question, you can, but it seens to ne he's
al ready basically disclained expertise on the subject.

THE W TNESS: Your Honor, w th due respect, | think
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do have sonme confidence that the noney goes into the Treasury,
it's labeled this account. But it's |like, again, at your
commerci al bank you have an account, but the noney goes in the
back and it's commngled. | think that's what he's saying
there, 1 think.

THE COURT: And you think that what he's saying is
correct?

THE WTNESS: | do.

THE COURT: But you still don't have any personal
know edge of exactly how the borrow ng deci sions are made, and
whet her the noney that's in these accounts are used when the
borrow ng deci sions are nade?

THE W TNESS: Your Honor, | haven't been in that office
and observed the neetings that take place, the descriptions.
have recalled frombeing at OVB, consistent with things that |
have read in preparation for this trial, and so it's al
consistent with that, but | have not sat in such tactica
nmeet i ngs and partici pat ed.

THE COURT: Can you answer this question, which also
cones froma sort of high level of generality about this
process? You're tal king about the day-to-day borrow ng
deci sions of the Treasury Departnment. Right?

THE WTNESS: Well, sir --

THE COURT: Every day sonebody -- | nmean, and |'m sure

t hi s does happen every single day.
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THE WTNESS:. Right.

THE COURT: Sonebody | ooks at the situation and says,
we're going to have to issue so many bonds or we're going to
have to go to the market for so many dollars, and we're going to
do it this Monday or next Tuesday or sonething |ike that.

Ri ght ?

THE WTNESS: Uh-huh. Yes, sir.

THE COURT: Can you tell me whether that decision is
based on the anmobunt of noney that's in the pot today or on the
anount of noney that's in the pot today plus expected
di sbursenments and revenues?

THE WTNESS: It's based -- | nean, a decision to go to
t he markets next week woul d be based on forecasts of what
di sbursenments woul d be, what revenues woul d be, what the needs
woul d be next week. At a strategic |level you're | ooking
forward, and the further in the future that you | ook, the nore
you m ght characterize the policy as strategic policy rather
than tacti cal

The persons making the decision every day are really
al nost going through an algorithm a very routine kind of thing,
and deci di ng how nuch to be proffered at the next offering.

THE COURT: A routine but conplicated al gorithn?

THE W TNESS: Yes, sir

THE COURT: And one that nobody in this courtroom

actually knows?
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THE W TNESS: But again, it's the difference between
tactics and strategy. The tactics are designed to neet the
needs of the governnent, and those needs are predicated on how
much -- what kind of bal ances the federal governnent should

have. That's one reason that in these publications they make

t he rather sweeping statenment that we target $5 billion as a
bal ance to assure -- to ensure against overdraft. Now, that's
their strategic -- howto get there is what these people do
every day in nmaking sure that they can cover that -- that the

federal governnment maintains that kind of bal ance.

THE COURT: Thank you, sir.

MR. LEVITAS.: Thank you, Your Honor.

THE COURT: Al right, Dr. MIller. | think that
concl udes your testinony. You' re excused, sir.

THE W TNESS: Thank you.

MR. G NGOLD: Your Honor, plaintiffs call Dr. Bradford
Cornel I .

(Cath adm ni stered by Courtroom Deputy.)

MR. G NGOLD: Your Honor, | have Dr. Cornell's CV.
Wul d you |ike a hard copy?

THE COURT: Yes, please. Hand it up.

MR. G NGOLD: Your Honor, plaintiffs are proffering
Dr. Cornell as an expert in financial econom cs and statistics.
He has a fairly lengthy CV, so I'l|l summarize it.

Hi s academ ¢ background is an AB from St anford
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University, an interdepartnmental AB in physics, philosophy, and
psychol ogy. He earned that degree in 1970 and he was phi beta
kappa. He earned an M5 in statistics from Stanford in 1974, and
he earned his Ph.D. in financial economcs at Stanford in 1975.

He is a senior consultant with CRA, and he is a
visiting professor at California Institute of Technology in
financi al econom cs.

He is recognized internationally as an academc in
financial economcs, and he is a consultant in that field. He
has been tw ce chairman of the finance departnment at UCLA, tw ce
chai rman of the Andersen School at UCLA, three-tinme menber of
the staffing and pronotion commttee at UCLA.

He has witten many books, articles, and he's provided
many |lectures with regard to financial econom cs, and he has
devel oped many nodels with regard to the issues that are
associated wth the Cobell case. He has devel oped both damages
nodel s and restitution nodels.

Your Honor, we would like to proffer M. Cornell as an
expert, and he will be able to speak to the nodel that
establishes plaintiffs' belief of the award that is appropriate
under the circunstances in this case.

MR. WARSHAWBKY: We have no objection, Your Honor.

THE COURT: Al right. He's certainly well qualified.
You nmay proceed.

MR. G NGOLD: Thank you, Your Honor.
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(DR, BRADFORD CORNELL, PLAI NTIFF wi tness, having been duly
sworn, testified as follows:)
DI RECT EXAM NATI ON
BY MR. d NGOLD
Q Dr. Cornell, or Professor Cornell, what is the purpose of
your testinony in this matter?
A. To develop a restitution econom c nodel that can be used in
conjunction with data regarding receipts and di sbursenents of
| ndi vi dual 1 ndian Monies, to estimate the benefit to the
governnment from hol di ng those nonies at various points in tine.
Q Have you devel oped nodels of this sort before throughout
your career?
A Yes.
Q \What have you done in that regard generally?
A Well, | worked on matters, for exanple, involving the
Hol ocaust in World War 11, the Arnmenian Hol ocaust. Those are
probably the nost simlar, where people were damaged because
funds all egedly due them were withheld by an organization; in
t he Hol ocaust case, by Sw ss banks.
But I've worked al so on many damage nodel s, begi nning
Wi th the bankruptcy of the Washington Public Power Supply
System and nost recently with the bankruptcy of Enron.
MR. GNEOLD: Plaintiffs would like to call up

Plaintiffs' Exhibit 4.

BY MR. G NGCOLD
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1 Q Were you in the courtroom yesterday, Professor Cornell?

2 A Yes.

3 Q D d you hear Professor Laycock's testinmony with respect to

4 Plaintiffs' Exhibit 4?

5 A | did.

6 Q | would like you to focus on the damages and restitution

7 notes that are identified in that exhibit.

8 Are you famliar with the terns that are used in this

9 particular exhibit?

10 A. Yes. In ny professional consulting experience, |'ve cone

11 across these terns, restitution and danages, on numerous

12 occasi ons.

13 Q And with respect to a danages nodel, is it your

14 understanding that the identified itens are typical of what you

15 woul d include in a danages nodel ?

16 A. Yes. | think Professor Laycock did a very professional job

17 yesterday of explaining the difference between danmages and

18 restitution, and what is constituted in each.

19 Q And what is your understanding of what is constituted in a

20 damages nodel ?

21 MR. WARSHAWBKY: (bj ection, Your Honor, to the extent

22 he's asking for a |egal concl usion.

23 THE COURT:  Sust ai ned.

24 BY MR. d NGOLD:

25 Q Wiat is your understandi ng of what you were asked to devel op
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Wi th respect to the nodel in this case?

A In this case | was asked to devel op a nodel that assessed
the benefits to the governnent of having access to Individual
| ndi an Moni es.

Q In your assessnent of the benefits to the governnent, did
you include in the nodel any assessnment of inconme never

col |l ected?

A. I ncone never collected that shoul d have been coll ected on
| ndi an properties?

Q That's correct.

A. No, | did not.

Q Didyou include in the nodel assets sold or assets |eased
bel ow mar ket val ue?

A. No, | did not attenpt to determ ne whet her or not
transacti ons had been entered into at prices that were not fair

to the individual Indians.

Q D d you include m snanaged assets?

A.  No.

Q Didyou include lost or stolen funds?

A.  No.

Q D d you include the consequences of failure to enforce |ease
terns?

A MW effort was not to.
Q D d you include noney not paid on direct pay contracts?

A. | did not.
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1 Q Now, what did you include, generally?

2 A. Wat did | do generally?

3 Q What did you include in the nodel generally?

4 A. The key itens that | included were funds collected on behalf
5 of the individual Indian accounts, and funds -- an estinate of
6 funds disbursed on those accounts. Those are the two key inputs
7 to ny nodel, along with an interest rate to reflect the cost to
8 the United States governnment of borrow ng funds.

9 Q Generally how did you make the determ nation of estimating
10 or nodeling the costs of borrow ng?

11 A. | used the 10-year Treasury bond rate. The United States
12 government borrows at a variety of maturities, ranging from

13 three-nonth Treasury bills up to 30-year Treasury bonds. The
14 average rate at which they borrow is well approximted by the
15 10-year rate, which is in the mddle of that range, and in

16 addition, data is available on the 10-year bond rate going al
17 the way back to 1887, where other maturities, such data is not
18 avai | abl e.

19 Q Do you believe that's a reasonable rate to use?
20 A, Yes, | believe the 10-year Treasury bond rate is a
21 reasonabl e approxi mation of the cost of funds, on average, to
22 the United States governnent.
23 MR. G NGOLD: Plaintiffs would like to mark for
24 identification Plaintiffs' Exhibit 40.
25 BY MR. d NGOLD:
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Q Professor Cornell, have you reviewed this exhibit before?
A Yes.

Q Can you tell the Court what it is, as you understand it?

A. | forgot the exact source. |It's a governnent docunment. But
it conpares rates on an IIMtrust fund with 10-year

U S Treasury rates.

Q | would like you to pay particular attention to the

hi ghl i ghted portion of this docunent. And we're dealing with
specific dates from Septenber 1998 to January 1999. Do you see
t hat, Professor?

A. | do.

Q Do you notice whether or not there's a difference between
the IIMOST rate and the 10-year Treasury rate?

A Yes. The IIMOST rate is significantly higher. And that's
not surprising --

MR. WARSHAWBKY: (bj ection, Your Honor. Wth all due
respect, Professor Cornell has stated he doesn't know where this
docunment is from | don't think a foundation has been laid for
himto testify about it.

THE COURT: Overrul ed.

THE WTNESS: | just couldn't -- | think | said |
couldn't renenber where it was from At one tine | did know
that, and I think the footnote says.

A. But to return to what | was saying, the interest rates are

substantially higher during that period on the Il M OST fund, and
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that's not surprising. The 10-year governnment bond rate is one
of the lowest interest rates in the econony. The safety,
liquidity, regulatory benefits and whatnot provided by Treasury
securities make themtypically the |lowest interest rate
securities of their class in the country.

MR. G NGOLD: Your Honor, just a note in response to
M. Warshawsky's question --

THE COURT: You don't need to. It was an objection, |
overruled it.

MR. G NGOLD: But this was filed by the governnent in
this case.
BY MR. d NGOLD
Q Professor Cornell, if you were creating or devel oping a
damages nodel, would you use the 10-year Treasury rate or the
1 M OST factor?
A Well, if | was devel oping a danmages nodel, what | shoul d use
is the rate that the Indians reasonably coul d have earned on
their funds. And usually, any well nmanaged fund can earn
sonething in excess of the Treasury rate w thout bearing any
meani ngful risk, so sonething like the 1M OST factor would
probably be a better choice in a danages nodel.
Q And why is that?
A. Because it represents what they could have earned and what
they lost if they did not earn that rate.

Q And you developed this nodel as a restitution nodel. |Is
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that correct?
A1 did.
Q And what did you use? During this period of tine, for
exanpl e, Septenber 1998 to January 1999, did you use the
identifiable 10-year Treasury rates that are included in this
schedul e?
A. Yes. Wt |I'mlooking for is savings to the governnent by
avoi di ng borrowi ng, and therefore | want to use the rate at
whi ch the governnent borrows. And as | said earlier, |I felt a
fair approximtion of that was the 10-year Treasury rate.
Q Is it your viewthat the difference inrate is significant?
A. During those five nonths that you've highlighted?
Q Correct.
A Wwell, if I were an investor, yes, | would consider 200 basis
points to be an inportant difference.
Q Generally over tinme, the rates do change, though, don't
t hey, through your review of this particular schedul e?
A. Al interest rates change over tine, as do these, and as
does the rel ati onshi p between them

MR. G NEOLD: Plaintiffs would like to identify
Exhi bit 41, Attachnent A, analysis of benefit to the governnent.
BY MR. d NGOLD:
Q Didyou prepare this attachnent, Professor Cornell?

A | did.

Q | would like you to explain it generally and then we'll go
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into the details.

A. Ckay. Let ne start at the highest |evel and explain how the
mechani cs work, and then we can go back and, like | say, fill in
the details.

MR. WARSHAWGKY: Excuse ne, Your Honor. May we have a
copy? This is not identical to the one the plaintiffs filed in
their brief.

A. Ckay. There are three key colums to understanding the
mechanics of this chart, and | want to focus on those, and then
| can explain the details of how you get to those. And those
three are colum E, corrected revenues; colum F, disbursenent;
and colum H, the 10-year Treasury bond rate that we' ve spoken
of. Al the other colums are fundanentally conputed fromthose
t hree.

So let ne explain howit works, starting right at the
top. If you begin in 1887, there is no accunmul ated benefit at
that point. The account is just starting. |In the first year,
colum E shows corrected revenues of .59 mllion and
di sbursenents of .41. Assum ng that those nunbers are correct,
that is a nomnal benefit to the government of .18 mllion.
Those are funds brought in, held in accounts to the benefit of
the U S. governnent, and not disbursed to individual Indians,
and therefore, the benefit that year is .18 mllion to the
U. S. governnent.

Now, there's no interest that year because that's the
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first year. So to see howthe interest enters in, let's go
forward

The follow ng year, the governnent still has that
benefit of that $180,000. |In addition, the follow ng year there
are corrected revenues of 1.09 mllion and corrected
di sbursenments of .76. The difference between those two is .33.

So if we want to get the total benefit to the
governnment through the end of year two, there are three nunbers
to add up, the .18 fromthe previous year, the .33 fromthis
year, and what is called the accrued benefit annual, which is
just the interest rate applied to the .18.

So the governnment gets three benefits; it gets funds
fromlast year, funds fromthis year, and not having to pay
interest on the funds fromlast year. You add those al
t oget her and you get .52.

Now |l et ne do one nore year, and | think the rest

follows logically. The next year the governnent still has the
.52, plus there are corrected revenues of 1.73 mllion,
di sbursements of .96. That's .41. So the three itens that go
into the total accunul ated benefit are .41, .52, and interest of
.02 on the .52, for a total accumul ated benefit of 0.95.

And then you can just roll the thing forward year by

year, the calculation just proceeds. And if you get to the

end -- why don't we go to the | ast page, because there's
sonmething | need to explain. Suppose -- and | think this
Rebecca Stonestreet (202) 354-3249 ki ngreporter2gveri zon. net

PDF created with pdfFactory trial version www.pdffactory.com



http://www.pdffactory.com

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

270

hypot heti cal hel ps you understand how the math works. Suppose
that all those differences between revenues and di sbursenents
were just dunped into a bank account. None of the noney was
taken out of the bank, it was just put in there and allowed to
accumul ate interest, |ike a savings account for a child going to
coll ege, but a very long life child.

THE COURT: O a very dunb child.

THE W TNESS:  Yeah.

A. And if that account was never invaded, and if the interest
rate was about equal to the 10-year bond rate, then by 2007,
that account actually would have accumul at ed to about

$58 billion.

Now, the reason | point this out, when | roll the
entire thing forward, | get as the accunul ated benefit at the
very end $58, 237,000,000, but | have to offset that with
what ever is actually in the reported account, the trust bal ance,
which is 423 mllion. Wiy is it 423 mllion and not 58 billion
in the trust account?

The reason is that funds apparently have fl owed out of
t hat account, but they have not flowed out, as far as plaintiffs
have been able to determ ne, to the benefit of individua
| ndi ans. Had there been no outflows, that account woul d be
about 58, 237, 000, 000, there would be a one-for-one offset, there
woul d be no benefit to the governnent, and the governnent could

sinply disburse that account now to individual Indians. But the
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fact that the account is so nuch smaller neans that funds have
fl owed out sonehow ot her than the disbursenents that are taken
account of in colum E

Q D d you assune a disbursenent rate in your nodel at all?
A Well, the word "assune" is not quite right. | did sone

analytical work to attenpt to conpute a di sbursenent rate;

woul d not, however, call it a detailed final study, but not a
raw assunption, either. [It's sonehow in the gray area between
t hose two.

Q Are you famliar with the CP&R data?

A Yes.

Q Wiat is your understandi ng of the CP&R dat a?

A. \Well, one of the things that plaintiffs asked for were
detail ed records of checks drawn on account, | think it's 4844,
related to Individual Indian Monies. And by anal yzing those
checks, you can get an estinmate of the rel ationshi p between

di sbursenments and revenues.

Q In colum F, you have a di sbursenent category. Correct?

A Yes.

Q And what is the source of those disbursenents?

A, Well, actually, the disbursenents are a cal cul ated nunber.
We probably have to go back and do revenues first. Because the
di sbursenents are conputed as 69. 82 percent of revenues, based
on the CP&R data that you spoke of, and the revenues in turn are

cal cul ated from ot her sources.
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Q Do you know whether or not the revenues in the CP&R data
have been -- is there evidence of the actual revenues -- or
sorry, disbursenents fromthe trust in the CP&R data?
A.  The CP&R data does not show revenues; actually, it shows
di sbursenments. And it's actual checks witten, and sonme checks
not cashed, but the majority then cashed and the funds
di sbur sed.
Q Do you know what period of tine that includes?
A.  Yes. | have an exhibit that shows the CP&R data that |
anal yzed, and it's, | believe, 1988 through 2002.
Q W'Ill get to that in a nonent.

Wth regard to the Attachnment A, however, did you use
data to support your calculations in this nodel ?
A.  Yes. | used various data sources to estimate both colum E,
what |'ve called corrective revenues, and colum F, which |I've
referred to as disbursenents.
Q D d you have conplete data for each year?
A No.
Q Do you recall for what particular years you had data?
A Well, if we go back to the first page of Attachnent A, what
|"ve tried to do here to make it easier to read Attachnent Ais
hi ghlight in yellow a nunber where it came from underlying
docunents or data sources, and |leave in white a nunber where
there was at |east a partial calculation on ny part.

So if we | ook at the revenue nunbers in colum B, you
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can see that | have sone data in the early years, and then if we
page forward, then you can continue to just |ook at colum B and
see what's in yellow. There's not nuch data in the mddle
years.
Can we go one nore page? And then as we get into the
| ater years, you'll start to see a lot nore data. |f you page
one nore forward, you see a lot of yellows in the later years
under revenues, and that conmes fromwhat's been referred to as
AR-171. But | think | need to be clear. Apparently there's
been a proliferation of AR-171s. This is fromthe original
Cct ober 2007 AR-171 that | was given when | began work on this
assi gnnent .
Q Let's call up the original AR-171. |Is this the AR 171 that
you' re referring to and that you used in the nodel ?
A Yes, it is. And if you want to foot the revenues that |
have on ny chart to this, they should be the revenues earned on
| ndi an properties, not any interest paid on account bal ances.
Because |'mtaking account of the interest in ny restitution
nodel as a benefit to the governnent. | can't double count it.
So, for exanple, if you go to year 2000 and you want to
foot what's on ny chart, you would take the Osage QIR annuity,
t he judgnment per capita, the Tribal IIM and the other receipts,
you add those up, and now if you go back to Attachnent A and
scroll forward to year 2000, the nunber under columm B, 215. 3,

woul d be the sumof those three itens that | spoke of.
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And all the yell ow nunbers in colum B are from
schedul e AR-171, Cctober 2007 version, conputed in that fashion.
Q Wth regard to --

MR. GNGLD: | would like to go back to the first page
on Attachnent A.

BY MR. d NGOLD:

Q On page one of Attachment A, highlighted in yellowin
colum B for revenues is a 1909 nunber. Correct?

A Yes.

MR. GNEOLD: Plaintiffs would like to identify (sic)

for purposes of identification Plaintiffs' Exhibit 42.

BY MR. d NGOLD:

Q Professor Cornell, this is a report of the Comm ssioner of
I ndian Affairs to the Secretary of Interior for the fiscal year
ended June 30, 1909. Is this the report that you used for the
nunber or figure in 1909 for revenues in Attachnment A?

A. Yes. One of the things that | had asked ny staff at the
begi nning of this assignnent was that we do all we can to find
and use actual historical data. And this is one of the
docunents that we were able to find showi ng revenue data prior
to the inception of AR 171.

Q | would like to turn your attention to a page of this
docunent, and it's page 104, as identified in the docunent
itself. Do you see the highlighted figures on this page?

A. Yes.
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Q Wiat do they nean to you?
A.  \Wat these highlighted docunents --

MR. WARSHAWGKY: Pardon ne, Your Honor. The copy you
gave us didn't have all the pages.

THE COURT: It's on your screen.

MR. WARSHAWBKY: Is it just the fifth page?

MR. GNGOLD: It's just the fifth page.
BY MR. d NGOLD:
Q Go ahead, Professor.
A.  \Wat these highlighted docunents show are sources of funds,
I Mfunds, in the year 1909. And again, | don't want to double
count interest, so | excluded. But there were three
non-interest sources of funds all shown in yellow add those
t oget her and you get $8.9 mllion, or thereabouts. And if you
go back real quickly to Attachnent A --

MR. G NGOLD: Page one of Attachnent A.
A.  You can see that 1909, the first yellow one, that foots to
the 8.9.

MR. G NGOLD: Plaintiffs would like to mark for
identification Exhibit 43.

THE COURT: Wuld you go back to the page that you were
j ust showi ng us?

MR. G NGOLD: That's Attachment A?

THE COURT: Yeah, with the highlighted nunbers that

footed to -- no, the page fromthe 1909 report fromthe
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Comm ssioner to the Secretary that you just showed to
Prof essor Cornell.

MR. GNGOLD: It's Plaintiffs' Exhibit 42, page five.

THE COURT: There you go. $12,983,000 on hand and
received. This 3,992,000 that is part of that total is noney
that was in the hands of disbursing officers and in bonded banks
to the credit of individual |ndians.

How, if at all, does that anmount of noney fit into your
calculation? |Is that part of the accunul ated sum of noney on
which interest has been calcul ated for years previous to 1909 in
your nodel ?

THE WTNESS: Yes, that would represent, if you liKke,
the equivalent to the balance in your checking account at the
begi nning of the year, and that would reflect income from
previ ous years and di sbursenents from previ ous years, and any
interest earned. And then the 8.9 mllion reflects the receipts
during that year. So before any disbursenents, the bal ance
woul d be 12.98.

But the only nunber | actually used fromthis data set
was the receipts.

THE COURT: No, | understand that. The only nunber you
used was the receipts, but this 3.9 mllion also works its way
into your cal cul ati on because it's accunul ated from previous
years.

THE W TNESS: It woul d have been accumul ated from
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previ ous years, Yyes.

THE COURT: And if it's in bonded banks to the credit
of individual Indians, presumably it's earning interest in those
banks.

THE WTNESS: | woul d presune so, though any data on
what rate and so forth is unavail abl e.

THE COURT: (kay. Go on.

BY MR. d NGOLD

Q But Professor, to the extent you re aware of any interest,
you backed the interest out of your calculations. Correct?

A. Correct. To the extent that there is any interest earned on
the Indian funds held in the accounts, that will |ead those
accounts to be bigger, and ultimately lead the 423 mllion that

| net out to be larger. So | can't double count that interest
as a receipt.

Q And to the extent that evidence is presented that interest
was earned and that it is included in these totals, you would be
able to back that interest out and revise the calculation. |Is
that correct?

A Yes.

MR. GNGOLD: Plaintiffs would like to turn to
Exhi bit 43.

BY MR. d NGOLD
Q This is a report of the Comm ssioner of Indian Affairs to

the Secretary of the Interior for the fiscal year ended June 30,
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1910. Have you reviewed this docunent, Professor?

A Yes.

Q Is this a docunent that you used for your revenue
information in Attachment A for 19107

A. Yes. M staff located references to Indian revenues in this
docunent .

Q | would like to turn to the fourth page of this docunent.

Do you see the identified or the highlighted figures on this
page?

A Yes.

Q Could you explain your understandi ng of what they are?

A. | interpreted all of those to be sources of receipts to

| ndi an accounts. So | summed them but netted out the interest.
Q And the interest category is approximtely $176,000. 1Is
that correct?

A Yes. So the net |looks like it's going to be net of the 176,
about $10.4 mllion. So if you go back to Attachnent A, and if
" mrenenbering everything right, that will foot. Yes, there it
is, 1910, $10.4 mllion.

Q | would like to go back to Plaintiffs' Exhibit 43, the
fourth page. |If you go |ook imedi ately above the highlighted
figures and you see other figures which are identified as on
hand July 1, 1909, do you see that?

A Yes.

Q Wth respect to what Judge Robertson asked you as to the
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previ ous exhibit, what is your understanding of these nunbers
and how are they used in your nodel, if they're used at all?

A Well, that's the building up of the bank accounts in |Indian
names, or for the benefit of Indians. And it's not explicitly
used, but it would be part of what eventually ends up to be the
current bal ance of 423.

Q | would like to turn back to Attachnent A, please. Now, the
next revenue nunber that you' ve identified as a source,
specifically sourced data point, is for 1911. Correct?

A. Correct.

MR. GNGOLD: Plaintiffs would like to mark for
identification Exhibit 44, which is identified as reports of the
Departnent of Interior for the fiscal year ended June 30, 1912.

Your Honor, it's identified as 1912, but it covers
i nside of this docunent the fiscal year 1911
BY MR. d NGOLD
Q | would like you to turn your attention to the third page of
this docunent, or page nunber seven of the report itself. And
there are highlighted portions of this docunent. Do you see
t hat, Professor?

A. Yes. It's another thing ny staff |ocated. There was 7.88
mllion received, and 272,000 of interest earned, so | netted
the interest out against the receipts to get a total revenue
fromthe Indian properties during that year.

Q For purposes of clarification, Professor Cornell, with
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1 regard to the $272,948 in interest, do you see that?

2 A Yes.

3 Q Do you see the year that this refers to in that sentence?
4 A 1911.

5 Q And at the bottomof the page, | would like to note, do you
6 see the year that the 7,881, 800 was considered to have been

7 recei ved?

8 A.  Yes.

9 Q And there's a balance stated. |Is that correct?

10 A Yes.

11 Q \What year is that balance stated for?

12 A. Well, that was the beginning of the fiscal year 1911.

13 Q Nowl would like to turn back to Attachnment A, please. So
14 does the revenue nunber identified in B track the plaintiffs’
15 exhibit that we just -- Plaintiffs' Exhibit 44?

16 A | believe it does, but we're on the wong page. You have to
17 go back a page.

18 Q Page one?

19 A Well, it shows 1916 to '44. There's 1911, 7.61. That's

20 7.88 m nus . 27.

21 Q Now, the next few years in Attachnent A, you do not have the
22 revenue figures highlighted, do you?

23 A, No.

24 Q And what is the reason for that?

25 A. Couldn't find any data.
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Q You did put a data or revenue nunber in, though, didn't you?
A.  Yes.
Q How did you nake that determ nation?

Vll, all the white nunbers | needed to, quote, fill in the
bl anks, and | worked with sonme statisticians at CRA to exam ne
various nethods for filling in the blanks, |inear regression,
nonl i near regression, logarithmc nodels. And | found that
sinple linear interpolation between the mssing points seened to
work as well as any of the nore sophisticated nethods, and it
actually led to a smaller final nunber, and in that sense, |
felt was conservative.

So for the results that |1've reported here, |'ve used
sinple linear interpolation between the m ssing end points.
Q Is that a reasonabl e approach, under these circunstances, in
your opi ni on?
A. | think that you have to use sone neani ngful statistica
met hod for filling in the blanks, and, like | say, | |ooked at a
| arge variety, and | think the sinple, direct one is reasonable
in light of the work that |'ve done.
Q Wth respect to fiscal year 1915, again you have a
hi ghl'i ghted yel |l ow nunber. Correct?
A Yes.

MR. GNGOLD: Plaintiffs would like to mark for
identification Exhibit 45.

BY MR. G NGCOLD
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Q This is identified as a report fromthe Conmm ssioner of

I ndian Affairs in 1915, as of June 30th, 1915. Have you
reviewed this docunent before, Professor?

A Yes.

Q | would like you to take note of the highlighted portions of
this report.

A. They're on a nunber of pages.

Q Let's start with page one. Wth regard to page one, do you
see the highlighted nunbers?

A Yes.

Q kay. Wat do they nean to you?

A. They're proceeds fromland sales during that period, is the
way | interpret it.

Q Are there two different categories of |and sales here?

A Yes.

Q \What are they?

A. There are so-called non-conpetent sales and inherited | and
sal es.

Q D d you use these proceeds nunbers in your nodel ?

A. Yes. They're two of the elenents that | summed to get ny
final 1915 nunber.

Q | would like to turn to the next page, please. Do you see
t he highlighted nunber on this page?

A Yes.

Q Wiat does this refer to?
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A. | ncone from | eased | and.

Q And did you use this nunber in your calculation in your

nodel ?

A 1 did.

Q | would like to turn to the next page, please. And again
there's a highlighted nunber on this page as well, and what is

your understandi ng of that nunber?

A. Again, inconme fromleases. This may be, | don't recal
specifically, mneral |leases, but it's further |ease incone.

Q | would like you to note at the top of the page, the table
identifies this is grazing |ands.

A.  Oh, yes, okay.

Q And did you use this incone total in your calculation for
fiscal year 19157

A. | did. | added that in.

Q | would like to turn to the next page, please. There are
three itens highlighted here, aren't there?

A.  Yes. These are royalty paynents, and | think this one is
related to mnerals, oil and gas.

Q Yes, that is referred to in the description at the top of
the table. |Is that correct?

A Yes.

Q And did you use this revenue information in your cal cul ation
for 1915 in your nodel ?

A Yes, | summed the three yellow itens.
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1 Q | would like to turn to page two of Attachnment A.  You have
2 addi ti onal highlighted revenue nunbers, don't you, Professor?

3 A.  Yes.

4 Q And the next one we have is 1916. |Is that correct?

5 A Yes.

6 MR. G NGOLD: Plaintiffs would |ike to mark for

7 identification Exhibit 46, which is a report fromthe

8 Comm ssioner of Indian Affairs for fiscal year ended June 30,

9 1916.

10 BY MR. G NGOLD:

11 Q Professor, on page one of Plaintiffs' Exhibit 46, do you

12 noti ce specific proceeds or revenue nunbers in this report?

13 A Yes. In fact, just to nake following this sinpler, there's
14 five years, | believe, where we have reports, and they're all
15 the sanme. So for those five years, | think it's -- or six

16 years, 1915 through 1920, | went through and picked out exactly
17 the sane |ines.

18 So as we wal k through this, it will be simlar to the
19 one we just did. You'll have first the land sales , then you'll
20 have the two | eases --

21 Q This is on page two of Plaintiffs' Exhibit 46. Correct?
22 A Yes. You'll have a |ease incone nunber there.

23 Q And then page three of Exhibit 467

24 A.  You'll have another |ease incone.

25 Q And then the | ast page of the exhibit?
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A. Is the mnerals, oil and gas, with the three nunbers that |
sumed.
Q And then you enployed all of these revenue nunbers in your
nodel for 1916. Correct?
A. | add themup, and that's the nunber that will foot to
revenue for 1916.
Q So if you calculated those nunbers, they would be equal to
$13.61 mllion. Correct?
A Yes.
Q Wth respect to 1917, did you do the sane thing?
A. Exactly the sane thing.

MR. G NGOLD: Your Honor, we have -- | can go through
these if you like. Let's goto Plaintiffs' 47.

THE COURT: It's your nickel, M. G ngold.
BY MR. d NGOLD:
Q Let's goto Plaintiffs' 47. You see the highlighted revenue
or proceeds nunbers in this docunent, which is fiscal year
January 30, 2017 (sic) docunment fromthe Conmm ssioner of Indian
Affairs?
A. | do.
Q Wiat do they nean to you?
A. As | just stated, we can march through this, we'll have the
| and sales, two | eases, and then the mnerals, oil and gas. And
if you sumall those highlighted nunbers, you'll get the nunber

on Attachnment A.
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1 Q And they're exactly what you've described, but they're

2 di fferent nunbers, correct, for this fiscal year?

3 A.  Yes. Exactly the sane schedule, just different nunbers for
4 the nore recent years.

5 MR. G NGOLD: Plaintiffs would like to mark for

6 identification --

7 BY MR. G NGOLD:

8 Q And that, Professor, is wth respect to 1917,

9 your Attachnent A?

10 A.  Excuse ne?

11 Q These nunbers are the nunbers you used --

12 A Yes.

13 Q =-- to calculate the revenue nunber in Attachment A for
14 Correct?

15 A. That's correct. The sumfoots to the revenue for

16 MR. GNGOLD: Plaintiffs would like to mark for
17 identification Exhibit 48.

18 BY MR. G NGOLD:

19 Q This is a fiscal year ending June 30, 1918 docunent,

20 Comm ssioner of Indian Affairs report. Professor, are these the
21 sane proceeds and revenue nunbers for 1918, sane categories that
22 you used in your previous calculations --

23 A. Yes.

correct,

1917.

286

24 Q ~-- for each fiscal year?
25 A.  Exact sane categories, sane relation on the pages. Add then
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1 all up, you'll get the 1918 nunber.

2 Q And that's on page one, page two, page three, and page four
3 of this report. Correct?

4 A. That is correct.

5 Q And that nunber should track the nunber in 1918. Correct?
6 A It does.

7 Q Wichis $21.02 nillion?

8 A.  Yes. | checked all these last night to be sure that they

9 did i ndeed foot.

10 MR. G NGOLD: Plaintiffs would like to mark for

11 identification Exhibit 49.

12 BY MR. G NGCOLD

13 Q This is a Comm ssioner of Indian Affairs report for fiscal
14 year ended June 30, 1949. Professor, once again, did you use
15 t he proceeds or revenue nunbers --

16 A. | think you said 1949.

17 Q Sorry, 1919. I'msorry. It's at Plaintiffs' Exhibit 49.
18 A Yes.

19 Q So you used these, the highlighted nunbers,

starting page

287

20 one?

21 A. You know, | think that there was a nunber that shoul d have

22 been highlighted that was not, if we go back and nmake it a

23 little bigger, like you did.

24 MR. G NGOLD: Page one, please highlight.

25 A Yes. | think the 1,224,000 under proceeds, non-conpetent
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sal es, shoul d be hi ghlighted.

BY MR. d NGOLD:

Q And what nunber is that, Professor?

A.  The one they are now highlighting, that one.

Q GCkay. And that nunber was included in your calculation for
1919, was it not?

A. That's ny recollection, yes.

Q Let's go to the next page. There's a highlighted nunber on

this page under "total inconme.” D d you include that nunber --
A.  Yes.
Q ~-- in your calculation?

| would like to go to the next page. Once again, we
have a total incone category. Do you see that?
A. | do.
Q And once again, you included that in your calculation for
1919, didn't you?
A Yes.
Q And finally, the next page has revenue nunbers for three
different categories. Correct?
A Yes.
Q And did you include those nunbers in your calculation for
the revenue figures for 1919?
A1 did.

MR. G NGOLD: Plaintiffs would like to mark for

identification Exhibit 50. This is again a Conmm ssioner of
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1 I ndian Affairs report for fiscal year ended June 30, 1920.

2 A Yes.

3 BY MR. Gd NGOLD:

4 Q On page one, we have a highlighted nunber in total incone.

5 Do you see that?

6 A Yes.

7 Q D d you include that nunmber in your calculation for the

8 revenues for 19207?

9 A Yes.

10 Q The next page, total income, this is with respect to | eased

11 grazing lands. Did you include that nunber in your total for

12 your cal cul ati on of your 1920 revenues?

13 A | did, yes.

14 Q | would like to go to the next page. Wth respect to sales

15 of allotted |ands, did you include the nunber under proceeds in

16 your cal culation for 19207?

17 A.  Yeah, | believe both nunbers under proceeds should be

18 hi ghl i ght ed once again, so we would include the non-conpetent

19 sales and the inherited | and sales.

20 Q And finally on this docunent | would like to go to the next

21 page. You again have three itens or three proceeds identified

22 under revenue. D d you include those nunbers in your

23 cal cul ati on?

24 A | did, yes.

25 Q And once again, using these nunbers should allow you to cone
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to the conclusion that your revenue for 1920 is $38.64 mllion.
Is that correct?
A. Correct.

MR. G NGOLD: Plaintiffs would like to mark for
identification Exhibit 51. This is a report of the Comm ssioner
of Indian Affairs, fiscal year ended June 30, 1923.

BY MR. d NGOLD:

Q | would like to point your attention to the next page of
this docunent. Do you see the highlighted nunbers on this page?
A. | do.

Q Wiat do they nean to you?

A.  Rather than the breakout, we only had the descriptive text
inthis year, and it shows the anount deposited in the banks,
35 mllion, which | interpreted to be the receipts, and then it
mentions interest of 1.425 mllion, which | took to be interest
in addition. So | did not add that in, | just used the anount
deposi t ed.

Q And did you use the $35 million figure as the revenue figure

for --

A. Let's go back. | want to be sure.

Q Go back to the Attachnment A?

A.  Yes, please.

Q First page -- or second page?

A Yes. You'll see in 1923 the $35 mllion.

Q And if the governnent presented evidence that the
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$35 million included $1, 425,000 dollars in interest, you would
be able to back that out of your nodel, wouldn't you?
A Yes. In fact, if the governnent presented any detail ed
informati on on any of these nunbers of revenues and
di sbursenents, this schedule could be adjust ed.

MR. G NGOLD: Plaintiffs would |ike to mark for
identification Exhibit 52.
BY MR. d NGOLD:
Q This is a docunent that is identified as Institute For
Gover nment Research, the Ofice of Indian Affairs, and it's
dated 1927. Do you see that on the cover?
A Yes.
Q | would like you to go to the second page. Do you see the
hi ghl i ghted portion of the sentence on the second page?
A Yes.
Q Do you see this is identified as fiscal year 19267
A. | do.
Q Now, there are receipts identified for fiscal year 1926 with
regard to Individual Indian Money. Do you see that?
A Yes.
Q Wiat is that nunber?
A $22.75 mllion.
Q Let's go back to Attachnment A, page two. D d you use the
nunber fromPlaintiffs' Exhibit 52 to identify the nunber in

fiscal year 1926 under revenues?
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A Yes. There it is, actually rounded up to 22.76.

THE COURT: And what does the di sbursenment col utm show
over there? Because what you just showed us has a --

THE WTNESS: Well, the disbursenent colum is actually
going to be 70 percent of what | call the corrected revenues.

THE COURT: Yeah, but go back to what you just showed
us.

MR. G NGOLD: Let's go back to Plaintiffs' Exhibit 52.

THE COURT: Yeah.

MR. G NGOLD: The second page. | think the m ddle of
t he paragraph --

THE COURT: It says the disbursenents total ed
35 mllion, and you' ve got a nunber of 20 sonething mllion,
which is a cal cul ated nunber.

THE W TNESS: Correct.

THE COURT: So you're buying one half of this equation
but not the other half. Wy?

THE WTNESS: There is very sparse and inconplete
data -- are you asking himor ne, Your Honor?

THE COURT: You. You.

THE WTNESS:. Very sparse and i nconplete data on
di sbursements. | felt that the best data | had on disbursenents
was the CP&R data, and | applied that throughout.

But 1'msensitive to the fact that there may be a

better way to do disbursenents, and if there is, I"mnore than

Rebecca Stonestreet (202) 354-3249 ki ngreporter2gveri zon. net

PDF created with pdfFactory trial version www.pdffactory.com



http://www.pdffactory.com

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

293

willing to go back and change ny di sbursenment nunbers to
what ever i s nost appropri ate.

THE COURT: Well, in this particular case the
di sbursement nunber is 35.4 mllion, and what does it show on
your table?

MR. G NGOLD: Let's go back to Attachnent A, page two.

THE COURT: 23 mllion

THE W TNESS: Correct.

THE COURT: So there's a $12 mllion difference there.
That's pretty stark.

THE WTNESS: Well, there are other years, too, where
you w Il see the sanme thing, and sonme years where you have this
pat chwork data goi ng the other way.

THE COURT: But this disbursenment colum is a
cal cul ated colum --

THE WTNESS: It is a calculated --

THE COURT: -- 69.8 percent?

THE W TNESS:  Yes.

BY MR. d NGOLD:

Q Indeed, Professor, with regard to the other fiscal years
that we've been tal king about through the exhibits that you have
been testifying to, and that's 1909, 1910, 1911, 1915, 1916,
1917, 1918, 1919, 1920, and 1923, did you observe in those
particular reports reports of disbursenents?

A. Cccasionally. | can't say that there was one every year
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Q Sois there a reason you did not use the actual reported

di sbursenments i nstead of the calcul ated disbursenents for those
years?

A Well, like | say, the disbursenent data was particularly
patchwork and not very clearly described, so | felt between two
tough choices, | would project the CP&R data backward in tine.

| felt that was nore reasonable, but | recognize that there
could be further refinenent that m ght be better than either

si npl e appr oach.

Q And dependi ng on what the governnent presents as evi dence,
you can adjust your disbursenent nunbers up or down. Correct?
A Yes. Utimtely it was explained to ne that the proving up
of the disbursenents would be the job of the governnent, and the
government was going to present evidence. And when |'ve had a
chance to see that evidence, | can respond accordingly.

Q Let's tal k about the other categories we have on

Attachnment A

THE COURT: Just for interest, and as a way of trying

to figure out what is the sensitivity of this nodel, is there
any quick or easy -- is this spreadsheet | oaded on anybody's
conputer here? | nmean, an active --

THE WTNESS: You nean |ike an Excel, so you can change
nunber s?
THE COURT: Yeah, yeah

THE W TNESS: W can nmake sure that it is after |unch.
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THE COURT: |'m considering what woul d happen, just for
the sake of interest, if you adjusted that single year
di sbursenment nunber from23 to 35 mllion, what would be the
bottomline after 70 or 80 years?

MR. G NGOLD:  Your Honor, we could do this over |unch
for you and can give you a precise explanation for it.

THE COURT: |I'mjust interested in the sensitivity of
this nodel, that's all.

MR. G NGOLD: M understandi ng, Your Honor, is that any
particular year will not have a material effect on a concl usion,
it's a buildup, and adjustnents over a series of years could
have a material effect downwards or upwards, Your Honor.

THE COURT: (kay. Let's test that proposition over

| unch.

MR. G NGOLD: We shall do that, Your Honor.

THE COURT: Al right.

THE WTNESS: | can do the back of the envel ope in ny
head, too0.

THE COURT: You've got a pretty good head if you can
figure that one out.
MR. G NGOLD: Your Honor, he has a very good head.
BY MR. d NGOLD:
Q Let's do that, Professor
A.  The way you would do that is it's a $12 mllion difference,

and then you just run it forward at the conpounded i nterest
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1 rate. What year is that $12 mllion difference?

2 THE COURT: 1926, | think, sonething |ike that.

3 MR. G NGOLD: 1926.

4 A. So you're |l ooking at 80 years of interest at an average of

5 about five percent. That's going to be a 10 to 20 tinmes factor.
6 Let's take the upper bound and say 20 tines, so 12 tines 20

7 woul d be 240 mllion. It would reduce the final nunber | think
8 by about 240 m i on.

9 ( Speaki ng from audi ence.)

10 MR. WARSHAWBKY: | don't think that person is sworn in,
11 Your Honor.

12 THE COURT: He's got a different envel ope he's done it
13 on.

14 MR. G NEOLD: | think there's cash in that envel ope,

15 Your Honor.

16 THE WTNESS: W'l get the exact nunber after | unch.
17 MR. G NGOLD:  Your Honor, we'll get the exact nunber
18 and explain the effects that it has.

19 BY MR. d NGOLD:
20 Q | would like to turn your attention to Plaintiffs
21 Exhibit 53, and | would like to go to page three of
22 Attachnment A, please.
23 A, Ckay, |I'mthere.
24 Q You' re there, we're not.
25 A I"mon the cover page, | guess.
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1 Q No, we're going to Attachnment A agai n.

2 A.  Oh, excuse ne. Ckay.

3 Q Page three of Attachnment A. In 1955 you've identified what

4 nunber as revenues, Professor?

5 A 66.81 million.

6 Q Let's go back to Plaintiffs' Exhibit 53. | would like to

7 turn to the fourth page of this exhibit. |If we can focus on the

8 | eft-hand side of the page, do you see an itemthat's underlined

9 on the page, Professor?

10 A Yes.

11 Q Do you know what that is?

12 A 66.81 mllion. That's the total collections.

13 Q And that's a total collection for fiscal year 1955.

14 Correct?

15 A Yes.

16 Q Let's go back to Attachnment A once nore, please, and it's

17 the third page of Attachnment A. And that nunber is the nunber

18 you used, correct, in your revenue cal cul ati on?

19 A. Correct.

20 THE COURT: Hold it.

21 MR. G NGOLD: 1955, Your Honor, 66. 81.

22 THE COURT: Yeah. And again, disbursenents in that

23 sane docunent say sonething like 66 mllion, and here it says

24 52 mllion.

25 THE WTNESS: Correct. Disbursenents nentioned in that
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docunent are | arger

MR. G NGOLD: So Your Honor, we will factor that in
during lunch as well.

Plaintiffs would like to mark for identification
Exhibit 54. Exhibit 54 is the United States Departnent of
Interior Oficial Ofice of Survey and Revi ew Audit Operations.
It's dated March 1969.
BY MR. d NGOLD:
Q | would like to turn your attention to the fourth page of
this report. Excuse ne, before we go to the fourth page, let's
go to the third page. | would like to focus in on the mddle of
the third page.

This confirnms that this review was perforned during the
peri od June through Novenber 19687
A Yes.
Q | would like to now turn to the fourth page. The fourth
page, there's a paragraph with the nunber one. Do you see that?
A Yes.
Q Wat is that?
A $121 nmillion.
Q $121 mllion in what? Wat does it represent?
A. It represents the total receipts.
Q Let's go back to Attachnment A, the third page in
Attachment A. Do you see 1968 and the revenues there,

Pr of essor ?
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| do.
And what nunber is that?

$121 million.

o > O >

Now, Professor, we now have over the next two pages or three
pages of the attachnment all highlighted revenue nunbers. Do you
see that?

A. Those are AR-171, as | described earlier in ny testinony.

Q Let's bring back AR-171. Could you explain, Professor, once
again, how you used the information in AR 171 to calculate --

A | summed colum C, D, E, and F, which | interpreted to be

revenues related to Indian |ands, but excluding interest on

deposits.

Q And what is colum C?

A. Colum Cis sonething called the Gsage Quarterly Annuity.
Q And what is --

A Inny Attachnment Al called it Osage Governnent Cal cul ated.
Q And colum Din A 1717

A.  Judgnent Per Capita.

Q And colum E?

A, Tribal 1IM

Q And then F, you have Ot her Receipts. Correct?

A. Correct.

Q \What does that nean?

Everything else | interpreted that to be, everything el se

t he governnent accounted for.
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Q And do you have any understandi ng of where AR-171 is

sour ced?

A | knewit. | don't renenber off the top of ny head. |
believe -- | can't remenber if there's a footnote on this one or
not. But it canme fromthe governnment. | don't recall the

preci se source fromwhich they got it.

Q So none of the revenue nunbers or disbursenent nunbers are
nunbers that are your nunbers. Correct?

A. Correct. This is a governnent docunent.

Q Plaintiffs would like to mark for identification Exhibit 55.
Prof essor Cornell, what is Exhibit 55?

A. This is sinply a graphical representation of the revenue
data points that we've been through, the individual years that
we' ve gone through up through 1968, | think it is, and then the
AR-171 data after that.

Q Sois this actual data that you --

A. This is all the actual data.

Q | would like to turn to the second page of this exhibit,
which is identified as part of Plaintiffs' Exhibit 55,
Attachment B.2. Now, what does this reflect? This is
identified as "Annual |IM Trust Revenue, 1887 to 2007, Derived
From Governnment Data, M ssing Data Estimated Using Linear

I nterpolation.”

A. This is a plot of the data wth the blanks filled in by

linear interpolation. So to get a mssing observation, it would
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be the point on the blue line for any particul ar year.

And in Attachment A, those nunbers are shown w t hout
t he yel l ow hi ghlighting.
Q The nunbers reflected in the blue Iine as opposed to the red
dots are reflected wi thout the yellow highlighting. Correct?
A Yes.
Q Is this a reasonable approach to estinmate m ssing data, in
your Vi ew?
A | think it is. Like | said before, it's consistent with
nore sophi sticated approaches, and when you | ook at the plot, it
seens to be largely consistent with what you woul d expect, given
t he observations that we do have

THE COURT: Except for that big spike in the late '70s
and early '80s. \Were does that cone fronf

THE W TNESS: You know, ny guess, and it's only an
educated guess, is that's the first oil boom and you get a |ot
of oil revenues when the oil prices spike. But | can't say that
for sure.

The linear interpolation ends where the blue |Iine ends,
and it's all governnent data after that.

THE COURT: After that it's all --

THE WTNESS: All actuals.
BY MR. d NGOLD
Q So whether it's right or wong, you took that from actua

governnment data. Correct?
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A Yes.

Q And to the extent there is better data proved up in this
case, you can adjust it appropriately. 1Is that correct?

A Yes.

MR. GNGOLD: Plaintiffs would like to mark for
identification Exhibit 56, which is identified as Attachnent C,
| ndi vi dual 1 ndian Trust Di sbursenent Cal cul ati on.

THE COURT: Can we get into that after |unch?

MR. G NGOLD: Yes, Your Honor.

THE COURT: We'll be in recess for an hour for |unch.
Thank you.

(Recess taken at 12:28 p.m)
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CERTI FI CATE OF OFFI Cl AL COURT REPORTER
|, Rebecca Stonestreet, certify that the foregoing is a
correct transcript fromthe record of proceedings in the
above-entitled matter.
SI GNATURE OF COURT REPORTER DATE
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